Appendix A
Rule Summary Template

Here is a handy template for most situations in which you need to provide a more extensive rules
summary (rather than simply single black-letter rule). The focus of a rules summary is on the key legal
concepts implicated by the issue at hand, and the goal is to demonstrate, in a logical sequence, the
relationships between these various concepts. A good off-the-rack sequence is as follows:

1. Definition (equivalence): A=B

2. Requirements {condition): Al B(HAthenB)

3. Positive Example (inclusion):

4. Negative Example (exclusion):

5. Guiding Principle / Policy (addition):  A+B

6. Procedural Parameters (addition): A+B

Example
Conduct that will be deemed “extreme and outrageous” is behavior that is “so extreme as to go
beyond all possible bounds of decency and to be regarded as intolerable in a civilized community.
Feftmeier v. Fefimeier, 798 N.E.2d 75, 80-81 (lll. 2003) (emphasis added). To establish the extreme-
and-outrageous element, the plaintiff must show that the defendant’s conduct was (1) intentional
or reckless; (2) so outrageous that it cannot be tolerated in a civilized society; and (3) the cause of
serious mental injury to the plaintitf. Feltmeier, 798 N.E.2d at 81. The “outrageousness”

requirement is met where “recitation of the facts to an average member of the community would
arouse his resentment against the actor, and lead him to exclaim, “Outrageous!”” Doe, 641 N.E.2d
at 507 (quoting Restatement (Second) of Torts § 46, cmt. d (1965)) (emphasis added). But “under no

circumstances would ‘mere insults, indignities, threats, annoyances, petty oppressions, or other
trivialiies’ qualify as outrageous conduct.” Feftmeier, 798 M.E.2d at 80 (quoting McGrath v. Fahey,
533 N.E.2d 806, 809 (lll. 1988) (internal quotation omitted)) (emphasis added). Furthermore,

conduct that the defendant engages in over an extended period of time can constitute extreme and

outrageous behavior in the aggregate, even if no particular single action would meet this threshold:

“A pattern, course, and accumulation of acts can make an individual’s conduct ‘sufficiently extreme

to be actionable, whereas one instance of such behavior might not be.”” Feffmeier, 798 N.E.2d at 83
{quoting Pavlik v. Kornhaber, 761 N.E.2d 175, 187 (lll. Ct. App. 2001)) (e mphasis added). The lllinois
courts analyze the extre me-and-outrageous-conduct element according to an objective standard
“hased on all the facts and circumstances of a particular case.” Doe, 641 N.E.2d at 507.



Appendix B
Rule Summary Self-Explanation Form

You can use this form to guide you asyouworkon acquiring the key knowledge that you need to
construct a rules summary for any fact pattern. It is designed to match up with the CREAC Cheat Sheet
and the Rule Summary Template.

wWhat is the foundational or starting concept?

What is the definition of this concept given by legal sources(legislature/agency/courts)?

What are the requirements (e.g., elements] for this concept?

List 1-3 positive examples of the sort of situation that legal sources {legidature/agency/courts) have indicated
would satisfy the requirements for this concept.

List 1-3 negative examples of the sort of situation that legal sources {legi dature/agency/courts) have indicated
would not satisfy the requirements for this concept.

List key procedural parameters that legal sources {legidature/agency/courts) have articulated to guide how courts
implement the inquiry for examining this concept.




Appendix C
Case Illustration Sequence

Typical Sequence for a Case Illustration

1. Headline: Your conclusion about why the case is important or relevant
[Typically, you will not find specific content in the case to
highlight for this category; you will write this sentence
independently.]

2. A concise summary of the key facts of the case / what the case is
about: the basics about who the parties are and what they did or
what was alleged

3. A concise identification of the procedural context of the case

4. Your statement of the rule as articulated by the court
[Rule formulations are often omitted in a case illustration; this
content will typically be included in a Rules Summary paragraph,
before your set of case illustrations. But you do want to highlight
this content in your copy of the case as you process it, so that
you can add the content to your Rules Summary.]

5. Your statement of the court’s holding: the decision, the result
[Highlight by making bold or underlining with a black pen.]

6. Your summary of the court’s reasoning: what the court said about
why it reached the result it did



Appendix D
Case Illustrations Template

Here is a template that you can use for most case illustrations. Just replace the bracketed text with your
own text, sentence by sentence. | encourage you to focus first on simply blocking out the basic ideas in
each sentence; don’t worry at first about the specific words or details. You can come back and
craft/wordsmith each sentence later.

Questions to Ask at the Outset
1. What is the issue that you want to use this case for?
2. What is the argument about this issue that you want to use this case for?

3. What is the specific point that you want to make with this case?

[Headline: [LEGAL CONCLUSION] where [KEY FACTS]]. [CITATION].

[CITATION]. [PROCEDURAL CONTEXT: WHAT WAS THE
COURT REVIEWING/DECIDING?]. [CITATION]. [HOLDING]. [CITATION].
[REASONING]. [CITATION]. [REASONING]. [CITATION]. [REASONING]. [CITATION].

In Dish Network Corp. v. Altomari, 224 P.3d 362, 366, 368 (Colo. App. 2009), the court held that a
commercial director qualified as “management personnel” where he supervised a large number of
employees in an important division of the company.

See id. at 366. On
a motion for preliminary injunction, the trial court found that the director did not qualify as “executive” or
“management” personnel, thus rendering his noncompete unenforceable. See id. at 364-65. On appeal, the
court of appeals reversed, holding that the director likely qualified as “management personnel.” /d. at
368. The court reasoned that “to exclude from the definition of ‘management personnel’ those managers
like [the director] who ‘direct, control, and supervise’” others would “inappropriately narrow([]” the
statutory language in section 8-2-113(2)(d). /d. at 366. Accordingly, since the commercial director was “a
mid-level manager who supervised fifth employees, was otherwise at the top of the compensation scheme,
was employed in a decision-making capacity, and had a certain level of autonomy,” the position was
encompassed under ““management personnel’ under section 8-2-113(2)(d).” Id. at 368. The court
emphasized that the director “direct[ed], control[led], and supervise[d] approximately fifty people
nationwide in a division of a business with a ten million dollar budget. . . .” Id. at 366 (quotation omitted).



Appendix E
Case IMlustration Form

You can use this form to guide you as you read any case for this course. It is designed to match up with the
CREAC Cheat Sheet and Case lllustration Template.

Parties:
P13 De 13
Role (e.g.,
“photographer,”
“teacher,” “musician,”
“employee,” “employer,”
“operator,” “electrician,”
“investor,” etc.)

Basic Facts:

Procedural Context:

| | | | |

Issues Covered:

Summary:

Issue 1

Reasoning

Key Facts




Issue 2

Holding

Reasoning

Key Facts




Appendix F
Application Template

Here is a template that you can use for most applications. As always, | encourage you to focus first on
simply blocking out the placeholders, then sketch out your ideas in general terms; don’t immediately
obsess about the wording of specific sentences. You can come back and tinker with the structure—and
wordsmith individual sentences—later.

| recommend that you aim to set up your application in a three-part structure (typically, with a paragraph
for each part): (1) pro; (2) con; and (3) weighing. Within each paragraph, what is provided below is in the
form of a template: Replace the bracketed text with your own text, as appropriate in the circumstances.

1. Pro Paragraph

Here, [conclusion on the issue.] [ in favor (characterization).] [Explain the
that support that characterization.] As in [Yes Case], [facts similar]. Unlike in [No Casel], [facts different].*
[Extension/elaboration.] [Bring to conclusion.]

2. Con Paragraph

If the court were to conclude that [no], it would probably be because [most problematic fact]. As in [No
Case], [facts similar]. Unlike in [Yes Case], [facts different].* [Extension/elaboration.] [Bring to conclusion.]

3. Weighing & Concluding Paragraph

Nevertheless, [the ] outweigh [the no facts/aspects]. [Summary of key points pro and
explain why more likely than con —these can include additional comparisons and contrasts with prior
cases.] [Reach ultimate conclusion.]

* The factual comparisons and contrasts (highlighted in yellow) can continue for multiple sentences when comparing
and contrasting the facts of multiple cases.

Example

Here, a reviewing court is likely to find that Harris reasonably believed that he was in imminent
danger of death or serious bodily injury. LAsin
Watson, it was not until after Harris was choked (for a second time) that he used force against his
father, and he employed the force while his father’s hands were still around his neck. (Harris Int. at
7.) See 431 A.2d at 952-53. Also as in Watson, Harris” father had occasionally slapped and hit him
in the past, but that abuse pales in comparison to his father going so far as to strangle him during the
altercation at issue. (Harris Int. at 7.) See 431 A.2d at 952. Moreover, unlike in Arce, where the
defendant was merely pushed, Harris faced much a much more violent force at the hands of his
father, being strangled. (Harris Int. at 7.) See 416 A.2d at 1099. Thus, the fact that the father was
more violent during this altercation than ever before indicated a change in behavior that could have
led Harris to view the current instance of abuse as being different and far more dangerous than the
others, giving him more reason to fear that he was in imminent danger of death or serious bodily
injury. Accordingly, when Harris’s father manually strangulated him, it created a reasonable belief
that he was in imminent danger of death or serious bodily injury under Pennsylvania law.



If the court were to conclude that Harris did not reasonably believe that he was in imminent danger,
it would likely be because Harris used a weapon—the scissors—and his father was unarmed. See,
e.g., Arce, 416 A.2d at 1099 (holding that self-defense claim failed where the defendant stabbed an
unarmed victim with a knife); Smith, 97 A.3d at 788 (same). As in Arce, Harris’s father was using
only his bare hands when Harris stabbed him. (Harris Int. at 7.) See 416 A.2d at 1099. Moreover,
unlike in McClain, there is no evidence that Harris even believed that his father “possibly” had a
weapon he was going to utilize, seemingly diminishing the reasonableness of Harris’ belief. 587
A.2d 798 at 802. In fact, Harris specifically stated that his father did not have a weapon with him as
he approached the loft; rather, “his fists were clenched.” (Harris Int. at 7.) According to Harris, it
was a “bad sign” when his father’s fists were clenched, but his father had abused him in the past
without a weapon and the abuse Harris suffered was “mild” (mostly slaps and shoving with
occasional punches), demonstrating that he knew his father would not cause him actual serious
bodily harm. (Harris Int. at 6-7.) This is in contrast to the multiple years of beatings and serious
physical violence that the courts have found to support a finding of imminent danger in prior cases.
See, e.g., Watson, 431 A.2d at 952; Marte, 2017 WL 1282842, at *9.

Nevertheless, comparing both positions, the conclusion that Harris was reasonable in fearing that he
was in imminent danger of death or serious bodily injury when his father strangled him is more
likely, as outweigh the fact that his father
was unarmed. As in both Watson and Marte, Harris was being manually strangled by the victim
when he used deadly force, which the Pennsylvania courts have construed as creating an imminent
danger of death or serious bodily injury per se. See 431 A.2d at 952; 2017 WL 1282842, at *9. As
the court emphasized in Soto, “[a]n individual does not need a weapon to inflict death or serious
bodily injury,” because “[t]here are countless ways to use one’s natural ‘weapons,’ such as hands
and feet, to severely injury or kill.” 657 A.2d at 41. Indeed, the seriousness of such strangulation
was demonstrated in Harris’s situation, given that Harris almost lost consciousness the first time his
father choked him. (Harris Int. at 8.) Moreover, unlike in Collazo, Harris did not bring the scissors
to the altercation to use as a weapon. See 180 A.2d at 904. Instead, he merely grabbed the scissors
from the desk in the heat of the moment to use as a last resort. (Harris Int. at 7.) Accordingly, a
reasonable jury could determine that Harris’ reasonably believed that he was in imminent danger of
death or serious bodily injury when his father manually strangled him a second time.



Appendix G
Legal Memorandum Writing Tracker

LEGAL MEMORANDUM RESEARCH & Writing Project Tracker

NAME | CLIENT | MATTER

SCOPE OF WORK RECIPIENT FORM OF WP DUE DATE FOLLOW-UP

PROJECTS/COMPONENTS TASKS/SUBCOMPONENTS DEADLINE

Factual Review Read assigning memo/email (if any) from
assigning attorney

Read complaint (if any)

Read fact-development
memos/chronologies and factual
summary materials (if any)

Ask assigning attorney regarding
additional factual materials to review (if

any)

Conduct (limited, strategic) external
research (google, news, westlaw, etc.)

Prepare list of questions to be answered
by your research and analysis

Research Scholar Identify the applicable law (federal, state,
etc.)

Prepare preliminary list of potential
search terms (terms & connecter search
strings): imagine how a judge would
describe the issue in a headnote, and
identify potential synonyms for each word

Identify, retrieve, and analyze all
applicable statutes, regulations,
ordinances, or other laws

Identify, retrieve, and analyze key
secondary sources to provide an
overview of the legal subject matter
(practice guides, law review articles, legal
encyclopedias, etc.)

Identify, retrieve, and analyze all key
cases

Keycite/Shepardize all key legal
authorities to identify additional important
authorities (citing and cited by)




PROJECTS/COMPONENTS TASKS/SUBCOMPONENTS DEADLINE

Conduct targeted terms & connecter
searches to identify silver bullet cases
(highly similar facts and reasoning)

Analyze, categorize, and track all
important authorities (highlighting, issue
tagging, one-sentence summary on first
page of each, addition to case-tracker
spreadsheet)

Arrange selected authorities according to
how you will use them in your
memorandum (Rules discussion;
Explanation [Aggregating Overview vs.
Case lllustration]; and Application)

Brainstorm/Whirlybird Fill out a whirlybird page for your memo

Madperson

Identify remaining questions to answer

Outline/Plan Architect Adapt memo template to
firm/organization specifications

Designate placeholders for major
components, topics, and concepts
throughout the memo, according to
CREAC

Fill out placeholders with more detailed
outline/plan for substantive contents, in
the following sequence:

- Question Presented

- Rules discussion

- Application

- Case lllustrations

- Aggregating Overview
- Statement of Facts

- Brief Answer

- Introduction

- Conclusion

Identify and select the authorities that
you plan to use in the memo, and add
references to them to the various places
within the outline, as appropriate
(remember: authorities may be used in
various and multiple ways)

Draft Carpenter Prepare rough first draft of the memo, in
the following sequence:

- Question Presented

- Rules discussion

- Application

- Case lllustrations

- Aggregating Overview
- Statement of Facts

- Brief Answer

- Introduction

- Conclusion

Revise Judge Print out and read aloud your draft,
marking any errors, weak spots, or
problem passages




PROJECTS/COMPONENTS

TASKS/SUBCOMPONENTS

Conduct supplemental research to
identify additional authorities to bolster
your analysis, as needed and as time and
budget permit

Incorporate supplemental research

Revise draft

Print out and read aloud your revised
draft, marking any errors, weak spots, or
problem passages

Revise draft

Final print and proof-read

Submit final version




Appendix H
Quote Board Document

Below is a collection of quotations from the Colorado tortious-interference cases that we have examined so
far in class. The quotations are not organized by topic; they appear simply in the order that they appear in
the cases; and the cases are featured in order according to the hierarchy of authority.

I recommend carefully examining these statements to see if you decide some of them may be useful to
include in your draft memo (especially for your rules summaries — using the techniques of “cropping” and
“mirroring”). Be selective: You definitely should not use all of them! | also recommend organizing the quotes
that you want to work with by topic (especially by element, if you plan to organize the Discussion section of
Memo 2 by element). | have colored in blue the key words that | think you might find helpful for identifying
the operative language — the “magic words” that you will want to emphasize in partial quotations. For an
example of how to work with a document like this in creating a rules summary, watch the “Let’s Make a
Rules Summary” video:

Section 3: https://brightspace.uakron.edu/d2l/le/content/4628417/viewContent/8131918/View

Section 4: https://brightspace.uakron.edu/d2l/le/content/4628418/viewContent/8131591/View

One who intentionally and improperly interferes with another's prospective
contractual relation (except a contract to marry) is subject to liability to the other
for the pecuniary harm resulting from loss of the benefits of the relation, whether
the interference consists of

(a) inducing or otherwise causing a third person not to enter into or continue the
prospective relation or

(b) preventing the other from acquiring or continuing the prospective relation.

Amoco Oil Co. v. Ervin, 908 P.2d 493, 500 (Colo. 1995) (quoting Restatement (Second) of Torts
§ 766B (Am. Law Inst. 1979)).

“Tortious interference with a prospective business relation requires a showing of intentional
and improper interference preventing formation of a contract.” Ervin, 908 P.2d at 500 (citing
Dolton v. Capitol Fed. Sav. & Loan Ass’n, 642 P.2d at 21, 23 (Colo. App. 1981)).

“It is not necessary that the prospective relation be expected to be reduced to a formal, binding
contract. It may include prospective quasicontractual or other restitutionary rights or even the
voluntary conferring of commercial benefits in recognition of a moral obligation.” Ervin, 908
P.2d at 500 (quoting Restatement (Second) of Torts § 766B cmt. ¢ (Am. Law Inst. 1979)).

Following section 767 of the Second Restatement, the Colorado Supreme Court has identified
seven factors to be considered when determining whether an actor’s conduct is improper:

(a) the nature of the actor's conduct,

(b) the actor's motive,

(c) the interests of the other with which the actor's conduct interferes,
(d) the interests sought to be advanced by the actor,


https://brightspace.uakron.edu/d2l/le/content/4628417/viewContent/8131918/View
https://brightspace.uakron.edu/d2l/le/content/4628418/viewContent/8131591/View

(e) the social interests in protecting the freedom of action of the actor and the
contractual interests of the other,

(D) the proximity or remoteness of the actor's conduct to the interference and
() the relations between the parties.

Ervin, 908 P.2d at 500 (quoting Restatement (Second) of Torts § 767 (Am. Law Inst. 1979)).

“[T]he weight carried by these factors may vary considerably, and the determination of
whether the interference is improper may also vary.” Ervin, 908 P.2d at 501 (citing
Restatement (Second) of Torts § 767 cmt. a (Am. Law Inst. 1979)).

The question whether this pressure is proper is answered in the light of the
circumstances in which it is exerted, the object sought to be accomplished by the
actor, the degree of coercion involved, the extent of the harm that it threatens,
the effect upon the neutral parties drawn into the situation, the effects upon
competition, and the general reasonableness and appropriateness of this
pressure as a means of accomplishing the actor's objective.

Ervin, 908 P.2d at 501 (quoting Restatement (Second) of Torts § 767 cmt. ¢ (Am. Law Inst.
1979)).

One who intentionally causes a third person not to enter into a prospective
contractual relation with another who is his competitor or not to continue an
existing contract terminable at will does not interfere improperly with the
other's relation if

(a) the relation concerns a matter involved in the competition between the actor
and the other and

(b) the actor does not employ wrongful means and

(c) his action does not create or continue an unlawful restraint of trade and

(d) his purpose is at least in part to advance his interest in competing with the
other.

Ervin, 908 P.2d at 501 (quoting Restatement (Second) of Torts § 768 (Am. Law Inst. 1979)).

“If the conditions of subsection (a) through (d) are met, competition does not constitute
improper interference with a prospective contractual relation.” Ervin, 908 P.2d at 501 (citing
Restatement (Second) of Torts § 768 cmt. a (Am. Law Inst. 1979)).

“If one party is seeking to acquire a prospective contractual relation, the other can seek to
acquire it too.” Ervin, 908 P.2d at 501-502 (alteration omitted) (quoting Restatement (Second)
of Torts § 768 cmt. a (Am. Law Inst. 1979)).

“A defendant will be liable for tortious interference with a plaintiff's prospective contractual
relations if a defendant intentionally and improperly interferes with such relationships.”
Ervin, 908 P.2d at 502 (citing Occusafe, Inc. v. EG&G Rocky Flats, Inc., 54 F.3d 618, 622 (10th
Cir. 1995)).

Examples of “wrongful means” include “physical violence, fraud, civil suits and criminal
prosecutions. . ..” Ervin, 908 P.2d at 502 (quoting Restatement (Second) of Torts § 768 cmt. e
(Am. Law Inst. 1979)).



“[A]ln actor may use persuasion and he or she may exert limited economic pressure without
engaging in wrongful means.” Ervin, 908 P.2d at 502 (quotation and alterations omitted).

“The rule stated in section 768 ‘rests on the belief that competition is a necessary or desirable
incident of free enterprise.” Ervin, 908 P.2d at 502 (quoting Restatement (Second) of Torts §
768 cmt. e (Am. Law Inst. 1979)).

“Competition necessarily assumes, and is predicated upon, economic pressure.” Ervin, 908
P.2d at 502.

“The term ‘improper’ directs courts to examine various factors, including the interests of the
parties and the interests of society, before determining whether a person's conduct in
intentionally interfering with a contract is actionable.” Mem’l Gardens, Inc. v. Olympian Sales
& Mgmt. Consultants, Inc., 690 P.2d 207, 210 (Colo. 1984) (citing Restatement (Second) of
Torts § 767 (Am. Law Inst. 1977)).

“The fact that one is a competitor of another for the business of a third person does not prevent
his causing a breach of an existing contract with the other from being an improper
interference if the contract is not terminable at will.” Memorial Gardens, 690 P.2d at 211
(quoting Restatement (Second) of Torts § 768 (Am. Law Inst. 1977)).

The Restatement provides less protection for contracts terminable at will
because an interference with a contract terminable at will is an interference
with a future expectancy, not a legal right. If a person is free to terminate a
contract when he chooses, the other party has no legal assurance of future
performance. If, however, the contract is not terminable at will, the parties have
a legal right to the future performance of the contract, and the interests of the
parties to the contract outweigh the interests in competition.

Memorial Gardens, 690 P.2d at 211 (citing Restatement (Second) of Torts § 768 cmt. 1 (Am.
Law Inst. 1977)).

“The goal to be achieved by these forms of the tort is to protect the integrity of contracts.
However, that interest is not absolute, and must be balanced against the interests of the
parties and society.” Harris Grp., Inc. v. Robinson, 209 P.3d 1188, 1196 (Colo. App. 2009)
(citation omitted) (citing Memorial Gardens, 690 P.2d at 210).

“These factors require a fact finder to evaluate the interests of the parties and the interests of
society as part of the process of deciding whether interference with a contract should result in
a finding of liability.” Harris Group, 209 P.3d at 1196 (citing Memorial Gardens, 690 P.2d at
210).

“[When the parties are business competitors, and the conduct in question involves intentional
interference with prospective contractual relations or contracts terminable at will, the general
factors outlined by section 767 do not apply.” Harris Group, 209 P.3d at 1196.

“[O]ne's privilege to engage in business and to compete with others implies a privilege to
induce third persons to do their business with him rather than with his competitors.” Harris
Group, 209 P.3d at 1196 (quoting Restatement (Second) of Torts § 768 cmt. b (Am. Law Inst.
1979)).



In order not to hamper competition unduly, the rule stated in [section 768]
entitles one not only to seek to divert business from his competitors generally
but also from a particular competitor. And he may seek to do so directly by
express inducement as well as indirectly by attractive offers of his own goods or
services.

Harris Group, 209 P.3d at 1196 (alteration in original) (quoting Restatement (Second) of Torts
§ 768 cmt. b (Am. Law Inst. 1979)).

This privilege to engage in business and to compete “rests on the belief that
competition is a necessary or desirable incident of free enterprise. Superiority of
power in the matters relating to competition is believed to flow from superiority
in efficiency and service. If the actor succeeds in diverting business from his
competitor by virtue of superiority in matters relating to their competition, he
serves the purposes for which competition is encouraged.

Harris Group, 209 P.3d at 1196-97 (quoting Restatement (Second) of Torts § 768 cmt. e (Am.
Law Inst. 1979)).

“To prove tortious interference with a prospective contractual relation, it is not necessary to
prove an underlying contract. It is sufficient to show intentional and improper interference
preventing formation of a contract.” Dolton v. Capitol Fed. Sav. & Loan Ass’n, 642 P.2d 21, 23
(Colo. App. 1981) (citing Restatement (Second) of Torts § 766B (Am. Law Inst. 1979)).



Appendix I
Cinderella Chart

Memo 1 Cinderella Exercise
Applying, Analogizing, and Distinguishing the Cases

Fill in the chart with facts from your client’s documents that are either consistent with the pattern provided
in the cases or are inconsistent with the pattern provided in the cases.

Fits Doesn’t Fit
Reasoning/ (Analogize) (Distinguish)

Employee “was hired to be the Commercial Director. . . .” = =
Altomari, 224 P.3d at 364.

The statutory term “management personnel” is not limited | = =
solely to employees who are ‘in charge,” ‘act in an
unsupervised capacity,’ and are the ‘few executives at the
very highest echelons of a company.”” Altomari, 224 P.3d
at 365.

Employee was “the only director, out of nine directors . .. = =
to perform installation and service work, who worked on
the commercial side of [the] business, which was
approximately five percent of the business and was a
‘growth area.” Altomari, 224 P.3d at 366.

Employee “directly supervised fifty . . . employees.” = Ll
Altomari, 224 P.3d at 366.

“Although [the employee] was several layers under the Ll Ll
CEO, he was at the top level of compensation ‘and at least
at the start of the decision-making level.”” Altomari, 224
P.3d at 366.

Although the employee ‘“was a mid-level manager at . =
best,” he nevertheless ““definitely had management
responsibilities.” Altomari, 224 P.3d at 366.

Employee “direct[ed], control[led], and supervise[d] Ll =
approximately fifty people nationwide in a division of a
business with a ten million dollar budget. . . .” Altomari,
224 P.3d at 366 (quotation omitted).

It is not necessary, for qualification as “executive” or = =
“management” personnel, that the employee “act[]
autonomously,” or “is the key man,” or is “in charge of” or
“constitutes the heart of [the] business.” Altomari, 224
P.3d at 366.1

The executive/management/staff exception is not limited . =
“to only key personnel at the heart of a business.”
Altomari, 224 P.3d at 367 (emphasis in original).

1 Note that the court held that the “executive” and “management” terms should be treated as “two separate
categories of employees.” Altomari, 224 P.3d at 365.




Employee “definitely had management responsibilities, . .
including supervision of fifty . . . employees throughout the
country.” Altomari, 224 P.3d at 367.

Employee “supervised others...and...actedina ] ]
managerial capacity.” Altomari, 224 P.3d at 367.
“Because the trial court found [the employee] to be a mid- | = ]

level manager who supervised fifty employees, was
otherwise at the top of the compensation scheme, was
employed in a decision-making capacity, and had a certain
level of autonomy, he was ‘management personnel’ under
section 8—2—113(2)(d).” Altomari, 224 P.3d at 368.

Partner in electrical contracting business “was the only ] ]
person who possessed the knowledge, skills, and the
licenses to make the business a possible success. This
made him the key man and very heart of the business.”
Harrison, 577 P.2d at 304.

Investor (the plaintiff in the action) only provided financial | = Ll
backing, in the form of substantial loans ($50,000 at
formation of the company; unspecified additional amounts
a year later). Harrison, 577 P.2d at 303.

Senior portfolio analyst? “reported to managers and = =
executives,” but “most of them doubled as salespersons
and eighty to ninety percent of [the analyst’s] work was
performed in support of the sales staff, rather than in
support of executive or management functions.” Dowell,
176 P.3d at 841.

2 This was the employee’s position at the time he signed the agreement containing the noncompete provision. See
Dowell, 176 P.3d at 838. In Dowell, the court held that the employee’s status with respect to the
executive/management exception should be determined as of the point of time when the agreement was executed.
See id. at 841. But in Wells Fargo Insurance Services USA, Inc. v. McQuate, 276 F. Supp. 3d 1089, 1104-1105 (D. Colo.
2016), a federal court applying Colorado law held that “whether the exception applies is to be determined as of the
time of the employee’s departure.” So which is it? And would it make a difference with respect to Daniels?




